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CONVERSION OF TRADING STOCK OR PROPERTY ACQUIRED 
FOR RESALE INTO INVESTMENTS OF A CAPITAL NATURE 


It is possible for a company or any other taxpayer to change from 
a trader to an investor and vice versa, but, with reverence, it is as 
difficult to make the change for taxation purposes as it is for a rope 
to pass through the eye of a needle. In Danmark Pty. Ltd. and 
Forestwood Pty. Ltd. v. F.C. of T. (1942), 2 A.I.T.R. 517, the tax- 
payer established its claim to have changed its business of a trader 
in shares to that of an investor. At the first meeting of directors of 
Forestwood Pty. Ltd., held in 1930, it was resolved that as the com- 
pany’s principal busjness was the buying and selling of shares, all 
such assets should be treated as trading stock. For 1931 and 1932 the 
company was assessed on the basis that it was a trader. On 13 
November, 1933, the resolution of 1930 was rescinded and it was 
resolved that the company’s assets should not be regarded as trading 
stock but as investments. Upon application, amended assessments 
were issued for 1931 and 1932 on the footing that the company was 
an investor. Between 1933 and 1937, inclusive, the company held 
about £55,000 worth of shares, and during those years it made no 
sales except in 1937, when it sold shares to the extent of about 
£1,800. In 1938 the company sold shares to the value of about 
£7,000 and the company was assessed on the resultant profit. The 
company objected. In the first place, Latham, C.J., pointed out that 
the resolution of 13 November, 1933, could not have retrospective 
application. ‘‘In my opinion, the second resolution could not undo 
what had been done, and, in particular, could not, in 1933, affect the 
liability of the company for income tax in preceding years’’ (2 
A.I.T.R., at p. 547). But it was held that the resolution would never- 
theless be effective for the future if it was a real resolution bona fide 
passed and actually carried out. Moreover, the fact that the effect of 
the change of policy in relation to income tax was an element in 
bringing about the change would not show absence of bona fides if 
the change were actually made. On the facts so far recited, Latham, 
C.J., said that they were consistent with either view and if there 
were no further facts he would agree that the company had not dis- 
placed the prima facie liability created by the notice of assessment. 
But there were further facts. First, the financial depression existing 
in 1933 would provide a reason for the change in policy. Next, the 
eompany had a considerable overdraft bearing 5 per cent. interest, 
while some of the shares sold yielded only 3 or 4 per ecent., and in 
May, 1938, a resolution was passed authorising the sale of shares for 
the purpose of reducing the overdraft. This uncontradicted evidence 
was accepted and it was held that the company was not liable to tax 
on the profit arising from the sale of the shares in 1938. 
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The following is a recent English case where the decision went 
the other way :— 

The taxpayer company was incorporated in 1933 to carry on the 
trade of builders, estate developers, ete. About 250 houses were built. 
By 12 July, 1939, all the houses were sold except two, one being let 
and the other having reverted by default. Later a further eight houses 
were reacquired because of the purchasers’ default, and two were sold 
to pay debts. No further houses were built, and by a resoiution dated 
8 January, 1945, the directors decided that the company would 
undertake no new development scheme but would in future confine 
its activities to the ownership of those properties which it had already 
reacquired or might in the future reacquire. In respect of the year 
1945-1946 the company claimed, for the purposes of English income 
tax, that on 12 July, 1939, or, alternatively, on 8 January, 1945, the 
company had permanently discontinued its trade of builders and 
had become a property-holding company. The company failed to 
establish its claim. (Gladstone Development Co. Ltd. v. Strick (1948), 
30 T.C. 131.) 





















LOSS ON SHARE TRANSACTIONS HELD DEDUCTIBLE 


During year ended 30 June, 1940, the taxpayer, an accountant, 
incurred a loss on shares aequired by him. In his return for that 
year he claimed a deduction of the loss under s. 52. The transactions 
to which the claim related were described in the return as follows :— 














‘‘Share Transactions. 





5,000 Shares ‘‘B’’ Ltd. 
Cost Feb. 1937 to Jan. 1938 .. £2754 
500 sold Jan. 1938 for .. ole 500 


















Balance written off as shares 


are worthless £2254 LOSS’’ 





On further examination it was found that the loss, in fact, exceeded 
£2,254. Evidence was accepted that, in 1937, the taxpayer had ac- 
quired shares in a company controlled by a client, B. At the time, the 
company was conducting five tailoring shops. B persuaded the tax- 
payer that the time was opportune to establish a chain of these shops. 
The company’s activities were thereupon expanded, with the object 
of selling the business or, alternatively, the shares in the company, 
at a profit. The company’s business began seriously to decline in 1939 
owing to competition from a rival firm and to general uneasiness 
arising from war seares. It was clear from the company’s accounts 
that by 30 June, 1940, the ordinary shares, including those owned 
by the taxpayer, were worthless. Evidence was also adduced that 
over a period of years from 1936 onwards the taxpayer had engaged 
in a number of other transactions in buying and selling shares. Profits 
and losses resulting from these transactions were taken into account 
in the taxpayer’s assessments of those years. Held, on the evidence 
that the loss was incurred ‘‘in the carrying on or carrying out’’ of a 
project which constituted ‘‘a profit-making undertaking or scheme’’ 
within the meaning of s. 26 (a) and the loss was deductible under 
s. 52 (C.T.B.R. Ref. No. 56-7/1947). 
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An interesting feature of the above ease was that the loss was 
established under the second part of s. 52 by demonstrating that the 
unsold shares were worthless. Under the first part of s. 52 a loss 
ean be established only by actual sale of the property. 


PROFIT REALISED ON DISPOSAL OF 
RENT-PRODUCING PROPERTIES 


The taxpayer company, formed in 1937, had acquired certain 
real property, from which it derived rents. In 1943 the company 
sold at a profit the first property it had acquired on formation. This 
profit was not taxed. In 1947 the company sold two properties, one 
acquired in 1941 and the other in 1942. The Commissioner taxed 
the resultant prefit. Held, the profit was not assessable (1.T. Cas. 668 
(1948), 16 S. Af. T.C. 135). 

In the above case the Commissioner relied on the company’s 
memorandum, which empowered it to traffic in real estate? The 
Court, however, applied Salisbury Board of Executors v. C. of T. 
(1941), 12 S. Af. T.C. 1, where it was held that the object clauses of 
the memorandum are not decisive of the question. See also Ruhamah 
Property Co. Ltd. v. F.C. of T. (1928), 41 C.L.R. 148, where the 
same conclusion was reached by the High Court of Australia. 


INTEREST RECEIVED ON OUTSTANDING PROCEEDS OF 
PROFIT-MAKING UNDERTAKING 


In January, 1934, the taxpayer and two other persons, as part- 
ners, bought a second mortgage for £8,600. In March, 1945, the 
mortgage was sold for £23,500, payable as to £15,000 in cash and the 
balance by annual instalments, interest being payable on the out- 
standing purchase money. In a previous case (not yet reported) the 
Board had decided that the partnership venture in respect of the 
mortgage was a profit-making undertaking or scheme, the profits from 
which were assessable under s. 26 (a). During year ended 30 June, 
1947, the purchasers repaid, under agreement, the whole of the out- 
standing purchase money, £7,500, with interest to date of payment. 
The taxpayer was assessed for that year on his share of the final 
payment, viz. £2,500, as ‘‘income from personal exertion’’, and on 
his-share of the interest, viz. £108, as ‘‘income from property’’. The 
taxpayer claimed that the sum of £108 was income from personal 
exertion. Held, the sum of £108 was income from property, as the 
principal business of the partnership or that of the taxpayer did not 
consist of the lending of money, nor was the interest received in 
respect of a debt for goods supplied or services rendered. (C.T.B.R. 
Ref. M.40/1949). 
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CONTROL OF A COMPANY 


In s. 103 (1) of the Commonwealth Income Tax Assessment Act 
a “private company” is defined as meaning a company which, on the 
last day of the year of income, is a company of any one or more of 
three stated descriptions, including ‘‘(b) a company in which the 
major portion of the voting power is capable of being exercised by 
one person or by persons not more than seven in number.”’ 


Under the previous definition of private company, a company 
was deemed to be under the control of any persons where the major 
portion of the voting power or the majority of the shares was held 
by those persons or where the control was by any other means what- 
ever in the hands of those persons. Under the amended definition 
the test contained in paragraph (b) quoted above is whether or not 
the voting power is capable of being exercised by seven or fewer 
persons. Thus capacity to control has been substituted for actual 
control. 


Moreover, the sole test under paragraph (b) of the definition of 
‘‘private company’’ is voting power. It is immaterial that seven 
or fewer persons own the majority of the shares unless those persons 
are capable of exercising the major portion of the voting power. 
This is as it should be. ‘‘The control of a company resides in the 
voting power of its shareholders’’ (J.R. Commrs. v. J. Bibby & Sons 
Lid., [1945] 1 All E.R. 667, per Lord MacMillan, at p. 670). It is 
‘‘the power of controlling by votes the decisions which will bind the 
company in the shape of resolutions passed by the shareholders in 
general meeting’’ (ibid., per Lord Russell of Killowen, at p. 669). 


In Bibby’s case, supra, it was held that the votes attaching to 
shares held by directors as trustees should be counted in determining 
whether, for purposes of English excess profits tax, the directors had 
a controlling interest in the taxpayer company. 


In James Hodgkinson (Salford) Ltd. v. I.R. Comrs. (16 Novem- 
ber, 1949) the aggregate holding of the directors was considerably 
less than 50 per cent., but one director, M, held two powers of 
attorney, one from his mother and one from his son. If their votes 
were added to those of the directors, the company would be director 
controlled. The English Court of Appeal held that the company 
was not director controlled because (a) under the company’s articles 
of association M could not vote on behalf of his mother and son, and 
(b) even if M had been permitted to vote for them, it would have 
been the mother and son who had voted, the votes exercised by an 
attorney being the votes of the principal and not those of the 
attorney. 


It is clear that in making the test provided by paragraph (b) of 
the definition of ‘‘private company’’ regard must be had solely to the 
persons actually registered as members on the last day of the relevant 
year of income, whether those shareholders are the beneficial owners 
of the shares or are trustees for other persons. Where a shareholder 
votes by proxy his votes are his own and not those of the proxy. 
Where two or more persons are jointly entitled to a share and the 
articles provide that the person whose name appears first in the 
register of members shall alone be entitled to vote, it is considered 
that that first-mentioned person alone must be regarded as being 
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capable of exercising the voting power attached to that share for the 
purpose of determining whether the major portion of the voting 
power is capable of being exercised by seven or fewer persons. In 
effect, such jointly owned shares should be regarded as being held by 
one person. 


COSTS REGARDING CUSTOMS TARIFF 


In I.T. Cas. 662 (1948), 16 S.Af.T.C. 118, the taxpayer in- 
curred costs in an action in which he was successful in securing an 
order declaring ultra vires a customs regulation. As a result, he 
obtained a refund of customs duty in the next income year. The 
S.Af. Special Court held that the expenditure incurred on costs was 
not an allowable deduction because (1) the effect of the expenditure 
was not to produce income but to reduce expenditure, and (2) the 
amount paid was not expenditure attendant on the ordinary business 
operations of the taxpayer. 

The above case is worth citation because of its facts; not for the 
sake of the conclusions reached. On the first point, the Australian 
High Court has held that expenditure directed towards reducing 
eurrent and future expenses is an allowable deduction (W. Nevill 
& Co. Ltd. v. F.C. of T. (1937), 1 A.1.T.R. 67). The second ground 
could only be justified on the ground of ‘‘non-recurrence’’. But 
recurrence is not a test, it is no more than a consideration, the 
weight of which depends upon the nature of the expenditure. Thus 
in Anglo-Persian Oil Co. v. Dale (1932), 16 T.C. 253, the establish- 
ment and reorganization of agencies formed part of the class of 
things making the continuous or constant demand for expenditure, 
but the given transaction was of a magnitude and precise description 
unlikely again to be encountered (per Dixon, J., in Associated 
Newspapers Ltd. v. F.C. of T.; Sun Newspapers Ltd. v. Same 
(1938), 1 A.I.T.R., at p. 412). In the instant case there is a constant 
demand for the payment of customs duty by a manufacturer who 
imports raw materials, but the action brought by him whereby he 
obtained a refund of duty was unlikely to be repeated. The law 
costs represented an outgoing necessarily incurred in the course of 
carrying on a business for the purpose of producing assessable 
income and would, it is considered, have been an allowable deduction 
under the Commonwealth Act. 
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TRAVELLING EXPENSES INCURRED IN ACQUIRING 
* INCOME-PRODUCING ASSET 


The taxpayer, who was at the time a manager of a mining com- 
pany, made a trip from the country, where he was employed, to the 
city for the primary purpose of acquiring from the company a 
tribute in the mine, which was to be closed down. The taxpayer 
acquired and worked the tribute, from which he gained a substantial 
profit. Held, that the travelling expenses constituted expenditure of a 
capital nature and were not deductible (C.T.B.R. Ref. No. 
M.25/1949). Per the Board: ‘‘In this case the primary purpose was 
to procure an asset from which he could produce income, and the 
secondary or ultimate purpose was to produce income from the asset 
so acquired.’’ 


MEANING OF “APPLICABLE FOR” BENEFIT OF 
UNMARRIED MINOR 


The trust instrument provided that the net annual income of a 
trust was to be applied until the settlor’s death as follows: (a) £166, 
or if the whole of the net annual income did not amount to £166 then 
the whole of such income, to be paid to the settlor’s mother, and 
(b) the balance, and after the mother’s death the whole, of the net 
income to be applied for the support ete. of the settlor’s child (who, 
throughout the relevant period, was an unmarried minor). For the 
five years prior to year ended 30 June, 1947, the trust income was iess 
than £166 per annum, and the whole of the income was, in accordance 
with (a), paid to the settlor’s mother. The net income of the trust 
for year ended 30 June, 1947, was £270, and the whole of this sum 
was paid to the mother. The Commissioner assessed the difference 
between £270 and £166, viz. £104, to the trustee under s. 102 (1)(b). 
Held, that the assessment was correct, as the sum of £104 was ‘‘ap- 
plicable for’’ the benefit of the settlor’s infant child. (C.T.B.R. Ref. 
No. M.28/1949). ‘‘As regards the year under review, there was a 
balance of £104 after the payment of £166 to C, as required by 
Clause 1 (a) of the deed, had been made. The admitted fact that he 
did not actually apply that balance for the support, maintenance and 
education of the son does not necessarily mean that it was not ‘ap- 
plicable for’ that purpose. One of the meanings given to the word 
‘applicable’ in the Shorter Oxford English Dictionary is ‘capable of 
being applied’, and it is, in our opinion, in that sense that the word 
is used in s. 102 (1)(b) of the Act. There is no doubt that in the 
terms of the trust deed the balance of £104 could have been applied 
for the support, maintenance and education of the son. It was capable 
of being applied for those purposes, even though actually not so 
applied. In our opinion, therefore, it came properly within the terms 
of s. 102 (1) (0b), and the assessment made by the Commissioner should 


be upheld.’’ 
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DECISIONS AS TO WHAT ARE QUESTIONS OF FACT 


Section 196 (1) provides that the Commissioner or the taxpayer 
may appeal to the High Court from any decision of the Board of 
Review which involves a question of law. 

The following have been held to be questions of fact: Whether 
the taxpayer held land for investment or whether he was trading in 
land (I.R. Comrs. v. Dean Property Co. (1939), 22 T.C. 706); 
whether a transaction is in the course of a trade (J.R. Comrs. v. 
Nelson (1939), 22 T.C. 716); whether a trade is exercised in the 
United Kingdom (Maclaine & Co. v. Eccott (1926), 10 T.C. 481); 
the question of residence (Robertson v. F.C. of T. (1937), 1 A.I.T.R. 
152) ; whether a partnership exists (Dickenson v. Gross (1927), 11 
T.C. 614) ; Morden Rigg & Co.'v. Monks (1923), 8 T.C. 432) ; whether 
the residue of an estate has been ascertained (J.R. Comrs. v. Smith, 
[1930] 1 K.B. 713); followed in (J.R. Comrs. v. Wahl (1931-1933), 
17 T.C. 744) ; the value of trading stock (J.R. Comrs. v. Cock Russell 
& Co. Ltd. (1949), 2 All E.R. 889) ; whether goodwill is personal or 
local (F.C. of T. v. Williamson (1943), 2 A.I.T.R. 454). 


RENEWALS AS DISTINGUISHED FROM REPAIRS 


In C.T.B.R. Ref. No. M.19/1949 a deduction was denied of 


expenditure on replacement of meters by the owner of an electric 


light and power station. ‘‘No evidence whatever was placed before 
the Board to indicate that a meter used in the business of a supplier 
of electric light and power is other than it appears to be on the 
surface, i.e. a separate and distinct item of plant in itself. It was not 
suggested that such a meter is an integral part of some larger item 
of plant, so that the replacement of a meter might amount to a repair 
of that larger item.”’ 

Where a unit of plant is replaced, the taxpayer is entitled to a 
deduction of the loss on disposal of the old plant, calculated in accord- 
ance with s. 59 (1). The taxpayer is also entitled to a depreciation 
allowance in respect of the new plant. 


SALE OF ORCHARD WITH FRUIT-LADEN TREES 


In an English case (Saunders v. Piicher; I.R. Comrs. v. Pilcher 

24 November, 1949) the taxpayer bought at auction an orchard 
‘*inclusive of this year’s fruit crop’’. At the time of sale, there was a 
ripening crop of cherries. The Court of Appeal held that the taxpayer 
was not entitled to a deduction of a portion of the purchase price of 
the orchard in respect of the cherry crop. Fruit growing on trees is 
fructus naturales (Graves v. Weld, 5 Barnewall & Adolphus, 105; 
Evans v. Roberts, 5 Barnewall & Creswell, 829). Where there is 
simply an out and out sale of a farm, the crops in the ground, whether 
they be fructus industriales or fructus naturales, pass with the land 
in the ordinary way. This case was mentioned in the December, 1949, 
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issue of Current Taxation, where the decision of Croom-Johnson, J., 
was cited. This decision has been applied by the Court of Appeal as 
reported above. 

Under the specific provisions of s. 36 (1), where the assets of a 
business are disposed of and those assets include ‘‘standing or grow- 
ing crops or crop-stools’’ the value thereof (measured as provided 
by s. 36 (8)(@)) is included in the vendor’s assessable income, and 
the purchaser is deemed to have bought the crops at the amount of 
that value. 


REPAIRS TO RENT-PRODUCING PROPERTY 


The taxpayer spent £244 in the relevant income year on a pro- 
perty, mainly in the repair of extensive damage caused by a tenant 
whose lease had been terminated on the last day of the previous 
income year. Because of court proceedings and the time spent on 
repairs, no rent was derived from the property in the income year in 
which the expenditure was made. The South African Special Court 
held that the expenditure was not an allowable deduction, because no 
income was derived from the property in the income year (I.T. Cas. 
665 (1948), 16 S. Af. T.C. 127). It was admitted during argument 
that if the taxpayer had received some small nominal rental from the 
property during the relevant income year, it would have produced 
income for him against which he could have set off the cost of the 
repairs. The contention that it must be demonstrated that a par- 
ticular item of expenditure produced some part of the income of the 
year in which the expenditure was incurred was rejected in the case 
of a business by the South African Court of Appeal in Sub-Nigel Ltd. 
v. I.R. Comrs. (1948), 15 8. Af. T.C. 381, which was decided a month 
after the instant case. In Sub-Nigel’s case, Centlivres, J.A., said, at 
pp. 393-4: ‘‘The conclusion at which I arrive on this part of the case 
is that there is no reason to think that the Legislature, in using the 
definite article ‘the’ before ‘income’ in s. 11 (2)(a), intended the 
result contended for by Mr. Ettlinger. It seems to me clear on the 
authorities that the Court is not concerned whether a particular item 
of expenditure produced any part of the income: what it is concerned 
with is whether that item of expenditure was incurred for the pur- 
pose of earning income’’. There seems no reason for refusing to apply 
this reasoning to the instant case. The cost of repairs in the above 
circumstances is clearly an allowable deduction under s. 53 of the 
Commonwealth Act, being the cost of repairs (admittedly not of a 
capital nature) to premises held by the taxpayer ‘‘for the purpose of 
producing assessable income’’ 


REMUNERATION OF DIRECTORS 


The following is a summary of three recent decisions of the Board 
of Review under s. 109: 
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Ref. No. 
60/1947 


M.40/1948 


M.39/1948 


Allowed Allowed 
by Com- by 
Board 


Claimed 
Particulars of Company by 
Taxpayer missioner 
Furniture retailers, removers, 
and storers. 
(1) Chairman, Fees 
(2) Director, Fees 
re . Fees 
(3) Director J J 
| Salary 
(1) Highly - skilled business man 
who, in addition to fortnightly 
meetings, gave continuous at- 
tention to business. 
Also rendered material help, 
and also gave company benefit 
of his services as solicitor with- 
out charge. ¢ 
(3) Employed full time. 


£298 
£298 
£298 
£364 


£298 
£298 
£298 
£364 


£194 
£194 
£194 
£364 


Although no dividends paid, 
efforts of (1) and (2) rescued 
business from insolvent eondi- 
tion and placed it on a sound 
basis. 
Bakery business. 
A, director and manager : 
B, supervised production and 
distribution 
Board held that 
to reward capital 
B had fixed their 
tion was inadequate. 


£1,040 £1,196 


£1,275 


£1,000 £780 £780 


amount left 
after A and 
remunera- 


Process - engraving business. 
Directors were sole share- 
holders. 
B ws «we ’* we on ow _ eee 
C ic +e «we 4k ae ox ee 
D «ax «6 ¢2 oo aw ‘eee 
E ee ee eee ee £100 


£1.800 
£1,200 
£900 
£100 


£1,950 
£1,450 
£980 
£100 


**In our opinion, it has been substantiated that the busi- 
ness of the company was such as to demand the exercise 
of a high degree of skill on the part of the management, 
and it is reasonable to expect that the services of the 


three directors with whom this review is concerned 
should, if possible, be adequately rewarded before there 
can be said to be any profit available for distribution as 
dividend. In view-of this, but accepting the theory that 
the reward to capital merits some consideration, we think 
that, as we have said in another case, ‘provided a balance 
is left which can be regarded as a reasonable reward for 
the relatively small amount of capital at stake, there can 
be little objection to the remainder of the profit being 
allocated as remuneration to the directors whose personal 
efforts were responsible for the production of that profit, 
so long as the remuneration resulting is not, en the face 
of it, unreasonable in amount’. (C.T.B.R. Ref. 5/1948).’’ 
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WHETHER SALES OR GROSS PROFIT REPRESENT 
ASSESSABLE INCOME 


The gross profit of a trader or manufacturer is ascertained by 
comparing the proceeds of sale with the cost of acquiring or manu- 
facturing the goods sold. Where trading stock on hand at the end 
of the year of income is valued at less than cost price, the difference 
between sales and cost of sales is reduced by an unrealised loss. The 
question arises as to whether, for purposes of Commonwealth income 
tax, ‘‘assessable income’”’ consists of the proceeds of sale of goods or 
the gross profit as calculated in the above manner. The definition of 
‘‘assessable income’’ contained in s. 6 affords no help. It amounts 
to no more than the jejune equation A — A. Other provisions of the 
Act indicate, however, that the gross profit is not the assessable 
income. Section 51 (1) provides that certain ‘‘losses and outgoings’’ 
shall be ‘‘allowable deductions’’. Among the prohibited outgoings 
are those of ‘‘capital or of a capital nature’’. Section 51 (2) provides 
that expenditure incurred or deemed to have been incurred in the 
purchase of stock used by the taxpayer as trading stock shall be 
deemed not to be an outgoing of ‘‘capital or of a capital nature’’ 
This section provides support for the view that purchases of stock 
are outgoings incurred in earrying on a business, and are allowable 
deductions from the assessable income. The inference to be drawn 
is that the assessable income consists of sales and not gross profit. 
But the assessable income does not consist entirely of sales. Section 
28 (1) provides that the value of all trading stock on hand at the 
beginning and end of the year of income must be taken into account 
in ascertaining whether or not the taxpayer has a tarable income. 
Where the value at the end of the year of income exceeds the value 
at the beginning of the year, the excess is included in the taxpayer’s 
assessable income (s. 28 (2)). Where the value of opening stock 
exceeds the value of closing stock, the excess is an allowable deduc- 
tion (s. 28 (3)). If the circumstances stated in s. 28 (3) exist, a 
farcical result would be produced by including the gross profit as 
assessable income and allowing a deduction therefrom of the excess 
of opening over closing stock. Section 38 requires that the taxpayer’s 
sales, and not his-gross profit, shall be included in his assessable 
income. 

The same conclusion is reached by the -Board of Review in 
C.T.B.R. Ref. No. 47/1948, where the form of return is discussed. 
As the Board points out, the ‘‘net income’’ required to be inserted 
against Item No. 8 of Part A of the return is not an item of assessable 
income. 


WOOL REALIZATION PROFITS OF WAR-TIME PURCHASE 
OF AUSTRALIAN WOOL CLIPS 


Under the Wool Realization (Distribution of Profits) Act, No. 
87 of 1948, the Australian Wool Realization Commission, through the 
wool-selling brokers, will distribute to the woolgrowers the ultimate 
net profit accrued to the Commonwealth of Australia under the Wool 
Disposals Plan in respect of wool appraised during the period 28 


Supplement to The Australian Accountant—May, 1950 















May, 1950 


CURRENT TAXATION 171 





September, 1939, to 30 June, 1946, under the National Security Act 
1939, as amended, and Regulations thereunder. Under the Act, the 
Minister for Commerce and Agriculture is authorised to make interim 
distributions out .of the expected net profit. The first interim distri- 
bution (64% of the appraised value of participating wool) was paid 
to woolgrowers in November, 1949. The receipts of these wool realiza- 
tion profits are assessable income of the recipients for the year in 
which they are distributed by the Commission, through the wool- 
selling brokers, and not fdr the year or years in which the profits are 
actually earned by the Commission. It is considered that the realiza- 
tion profits are not derived by the woolgrowers until they are dis- 
tributed to them as required by the Wool Realization (Distribution 
of Profits) Act. 


WHETHER BUSINESS CARRIED ON ON COUNTRY PROPERTY 


During income year ended 30 June, 1945, the taxpayer, who 
described himself in his return as ‘‘ Retired public servant and graz- 
ier’’, claimed deductions for rates, land tax, and interest totalling 
£44 in connection with a property owned by him. He also claimed 
£15 depreciation of plant and £5 cartage of cows. During the year 
his only livestock transactions were the sale of four old cows and the 
purchase of five heifers. Opening stock was valued at £32 and closing 
stock at £30. During the relevant year, and prior years, the taxpayer 
had been deprived of the effective use of the land because of oceupa- 
tion by the military forces. Held, on the facts, that the land was not 
used for the purpose of carrying on a business and that the taxpayer 
was not entitled to the deductions claimed by him. (C.T.B.R. Ref. 
No. M.47/1948.) 


INCOMES OF FLYING CLUBS 


The taxpayer was incorporated as a non-profit organization for 
the purpose of providing instruction in flying. The club was denied 
exemption under the Canadian Act on the ground, inter alia, that as 
long as the capital and accumulated income will inure eventually 
to the benefit of the sharehelders on a winding-up, the club could not 
come within the provisions of s. 4 (1)(h) of that Act (Moose Jaw 
Flying Club Ltd. v. Minister of Nat. Rev., [1949] Can. T.C. 279). 


It is considered that the above decision also applies under the 
Commonwealth Act, which limits the exemption under s. 23 (h) to 
the income of a society or association ‘‘not carried on for the purposes 
of profit or gain to the individual members thereof,’’ established for 
the purpose of promoting the development of aviation. 
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DATE OF COMMENCEMENT OF PARTNERSHIP 
BETWEEN HUSBAND AND WIFE 


On 21 December, 1942, the taxpayer and his wife entered into a 
deed of partnership in the business of manufacturers. The deed 
recited that the partnership had begun on 1 July, 1941, and pur- 
ported to continue the partnership for a term of five years from 
the date of the deed. The taxpayer was assessed for income year 
ended 30 June, 1942, on the basis that he. was the sole owner of the 
business during that year. Evidence was given by the taxpayer’s 
wife that ever since her marriage in 1918 she had assisted in the 
business and was paid a salary. She was owner of part of the prop- 
erty on which the business was conducted, and guaranteed the tax- 
payer’s overdraft. Prior to 1 July, 1941, the wife had become insis- 
tent in her demand for an interest in the business. The taxpayer and 
his wife agreed on the terms of the partnership, and, prior to 1 July, 
1941, they consulted an accountant, who corroborated the wife’s 
evidence and stated that he then instructed an employee of the tax- 
payer to write up the books accordingly. The accountant attributed 
the delay in executing the deed as partly due to pressure of work and 
partly to delay in the solicitor’s office. Another witness, a cost account- 
ant who was employed in the business to set up a proper costing 
system to meet the demands of price-fixing legislation, confirmed that 
he was advised when he was employed in October, 1941, that the 
partnership existed. Against this evidence were certain matters, in- 
cluding the facts that the bank had not been advised of the partner- 
ship and that the partnership was not registered until 14 October, 
1942, the date of the change being then given as 1 July, 1941. All 
the matters were explained by the taxpayer and his witnesses as due 
variously to pressure of work, inadvertence, and ignorance. Held, 
accepting the evidence for the taxpayer, that the partnership began 
on 1 Juiy, 1941, and that the income thereupon should be assessed 
(C.T.B.R. Ref. No. 43/1946.) 


accordingly. 





WHERE MATERIAL FROM DUMPS IS TREATED 
ELSEWHERE THAN ON PROPERTY ON WHICH 
DUMPS ARE SITUATED 


In Henderson v. F.C. of T. (1948), 2 A.I.T.R. 440, it was unani- 
mously held by the High Court that in carrying out the operations of 
sluicing and treatment of tailings at the place where the materials 
are obtained, the company concerned was ‘‘carrying on mining opera- 
tions’’ within the meaning of s. 78 (1) (d), now s. 160AA. The judg- 
ments of Latham, C.J:, (foot of p. 449) and Starke, J., (at p. 454) 
indicate that where tailings have been removed from the place where 
they are situated and are treated at some other place, such treatment 
could not be described as ‘‘mining operations’’. 

The taxpayer treated dumps of tailings on Lease No. 1 by means 
of a plant situated on Lease No. 1. The taxpayer also treated, at the 
same plant, material removed from dumps situated on Lease No: 2, 
a separate property situated some two miles distant from Lease No. 1. 
Held, (1) that the income derived from the treatment of the dumps 
situated at Lease No. 1 was income derived ‘‘from the working of a 
mining property’’ within the meaning of s. 23 (0), and was exempt 
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under that paragraph; (2) that the income derived from the treat- 
ment of the materials obtained from Lease No. 2 was not exempt 
under s. 23 (0) (C.T.B.R. Ref. No. M.39/1949). With regard to the 
treatment at Lease No. 1 of material obtained from Lease No. 2, the 
Board of Review No. 2 said: ‘‘It is an operation principally for the 
purpose of obtaining gold, but not by the working of a mining 
property. It is certainly not the working of the property where the 
treatment plant happens to be; and merely to treat on one property 
sands brought from another property is not ‘a working of’ that 
other property.’’ 

The following is an extract from the close of the Board’s 
decision : 

*‘It should, perhaps, be added that the Commissioner was com- 
pletely misled in this case by a statement submitted by A’s agents, 
signed by A, that all the sands treated upon Lease No. 1 were brought 
there from Lease No. 2. Not until the hearing was the evidence 
produced that has resulted in the decision now given. Documents 
were produced purporting to show that the statement made to the 
Commissioner resulted from a misunderstanding between A and his 
agents. The evidence produced at the hearing supported the state- 
ments made to the Board, and it was added that it was all capable of 
check at the Mines Department. With regard to A’s evidence, the 
Commissioner’s representative, Mr. C, said: ‘I am not suggesting for 
one moment that any of the information given by Mr. A in his 
evidence is not correct. It has not been verified, but probably it can 
be verified—all that I am saying is that this is the first the Commis 
sioner has been told about it’. 

‘‘The taxpayer’s representative, Mr. D, referred the Board to a 
statement appearing in the 2nd Edition of Gunn’s Commonwealth 
Income Tax Law and Practice at p. 153, viz.: ‘Whilst the phrase ‘‘the 
working of a mining property’’ used in s. 23 (0) is difficult to inter- 
pret, the Commissioner has ruled that income derived from the treat- 
ment of dumps of tailings comes within the meaning of income 
derived from ‘‘the working of a mining property’’ where a person 
having permission to do so enters upon a property for the purpose 
of working the dumps for the extraction of gold.’ 

**Mr. C would not admit that the Commissioner had given any 
such ruling, but said that, even if he had, it was open to him to change 
his mind. He would not go se far as to assert that if the Commissioner 
had ever given such a ruling he had since repudiated it. 

‘*It is not within the province of this Board to decide whether 
the Commissioner has given and adheres to such a ruling, but the 
probabilities of the matter are that if the Commissioner had been 
correctly informed in the first instance, the taxpayer A would not 
have been put to the necessity of coming to the Board for the decision 
now given.’’ 

I should like to add a word of explanation. It is hardly necessary 
for me to reassure readers that the Commissioner did express the 
opinion contained in para. 23 of the Board’s decision. I shall be 
pleased to produce to Mr. C the Deputy Commissioner’s confirmation, 
dated 22 October, 1942. 

Although I hope that senility is a far-distant state so far as I am 
concerned, | enjoy the autobiographical and other outpourings of a 
senile writer so long as they are amiable. I have even enjoyed one 
or two of the notes by my fellow-contributor, Angus Lancaster, even 
if he is in his self-confessed dotage. In particular, I commend the 
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story of the threat of the irate English Colonel to the customs officer 
at Calais. In the Colonel’s words: ‘‘Vous markez mez mots’’, 
Mr. C. What I wrote on p. 153 of the above-quoted book is dinkum. 
How I wish all the rest of the bodk were as hygiene. 

I think it is a safe inference that the Commissioner has not 
‘‘changed his mind’’ and that if, in the above case, he had been told 
the facts in the first place, his decision would have been the same 
as that of the Board of Review. 

To me, any statement of the Commissioner is of the most pro- 
found importance. It is true enough that when a case comes before 
the Court his opinion and practice carry no more weight than yours 
or mine, but until his opinion is successfully challenged it is the law. 
I regard the Commissioner not as a Caesar, but as a skilled, experi- 
enced, and high-principled judge, who keeps the seales of justice well 
balanced and who remembers that what he gives to me he takes from 
you. It is with unmingled pleasure that I pay this tribute. 


VALUE OF TRADED-IN MOTOR VEHICLES ON HAND 
AT END OF YEAR 


The taxpayer company was a motor dealer. In its trading ac- 
eount for the relevant year the closing value of used cars on hand 
was shown as £1,195. The trade-in value allowed to customers in 
respect of these cars was £2,193. Held, that the taxpayer had failed 
to establish that the market value of these cars was less than the cost 
of them to the taxpayer, viz. £2,193, and, accordingly, the value of 
the taxpayer’s closing stock should be increased by £998 (1.T. Cas. 
667 (1948), 16 S. Af. T.C. 133). N.B.: In the events which happened 
these cars were repaired at a cost of £618, making a total cost of 
£2,811, and were sold for £2,830. 


RENT AND MOTOR CAR EXPENSES INCURRED 
BY MEDICAL PRACTITIONER 


The following is a summary of the claims, allowances, and de- 
cision of the Board of Review in C.T.B.R. Ref. No. M.26/1949, where 
the taxpayer was a medical practitioner who carried on his practice 
in rented premises in which he and his family lived: 

Motor Car Depreciation 
Rent Expenses of Car 


Total expenditure and maximum depre- 
ciation .. ra so = aE £206 £193 £167 


Amount claimed by taxpayer as ‘a £103 The whole The whole 
i.e.,one half 

Allowed by Commissioner .. st — £69 £173 £151 
t.e., one third i.e., nine tenths 


Allowed by Board of Review .. és £69 £173 £151 


If the rent had been apportioned on a square-footage basis 
slightly under 28 per cent. of the total would be attributed to the 
part of the buildings used for professional purposes. The Board 
stated that apportionment on this basis is likely to produce as 
reasonable a result as any other. 
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OVERSEAS TRAVELLING EXPENSES 


The taxpayer, an architect, claimed to deduct expenditure in- 
curred by him in respect of a visit overseas for the purpose of study- 
ing new developments in architecture, particularly in regard to hotel 
construction. He claimed that the expenditure was identifiable with 
income which would emanate from an appointment he had received 
to design certain hotel buildings. In disallowing the claim, the South 
African Special Court held, inter alia, that the expenditure was of a 
capital nature (1.T. Cas. 666 (1948), 16 S. Af. T.C. 130). It is con- 
sidered that this decision is wrong. It was not a case of initiating a 
new business, or of obtaining additional professional qualifications 
(6 C.T.B.R. Cas. 30), or of enlarging the scope and character of an 
existing business, but of maintaining the taxpayer’s efficiency in a 
continuing business (8 C.T.B.R. Cas. 49). 


. 


PARENT REBATE 


During the relevant income year, the mother of the taxpayer 
resided with him and was maintained by him. In return, the mother 
released the taxpayer from liability to repay her a sum she had pre- 
viously lent the taxpayer. During the relevant year the mother’s 
assets consisted of a Commonwealth Bond of £100 and a Savings 
Bank account, the credit balance of which had been reduced during 
the year by £52, although interest on the Bond and on the moneys 
in the account, amounting to £17, had been credited to the account. 
Held, that the taxpayer had not wholly maintained his mother 
during the relevant year (C.T.B.R. Ref. No. 36/1947). 


EXPENDITURE INCURRED BY SOLICITOR 
IN ENTERTAINING CLIENTS 


The taxpayer, a solicitor, claimed as a deduction the sum of 
£112 13s. 10d. as moneys expended in entertaining clients, made up 
of an estimate of £2 per week, £104, and special expenses of 
£8 13s. 10d. Evidence was accepted that the taxpayer had expended 
considerable sums in entertaining in connexion with his practice, 
with beneficial results, but the Board of Review was prepared to 
allow only the aggregate of the sums which could be proved with 
some degree of precision. Accordingly, the taxpayer was allowed a 
deduction of £92 7s., consisting of items the existence of which was 
demonstrated by the production of cheque butts and contemporaneous 
memoranda. (C.T.B.R. Ref. No. 131/1946.) 
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EXPENDITURE INCURRED BY SHAREHOLDER COMPANY 
IN EARNING PROFITS OF SUBSIDIARY COMPANY NOT 
DEDUCTIBLE FROM DIVIDENDS RECEIVED FROM 
SUBSIDIARY 


The taxpayer,” an American manufacturing company, owned 
shares in an Australian manufacturing company which manufactured 
similar products in Australia. The taxpayer appointed representa- 
tives in Australia who exercised liaison between the two companies 
and who, in fact, did much to increase the profits of the Australian 
eompany. For those services the taxpayer paid its representatives dur- 
ing the relevant income year the sum of £360. The taxpayer claimed a 
deduction of this sum from the dividends received by it from the 
Australian company. The Commissioner disallowed this claim to the 
extent of £343. Held, taxpayer’s objection disallowed (C.T.B.R. Ref. 
No. 7/1947). ‘‘There is no doubt either that, as a result of this, the 
dividends paid by the Australian manufacturing company to the 
American manufacturing company and the Australian selling com- 
pany were increased. It does not follow, however, that the fees paid 
by the taxpayer company to its representatives were outgoings in 
gaining or producing assessable income of the taxpayer. On the con- 
trary, the representative efforts were directed to the smooth running 
of the Australian manufacturing company in its relations with the 
Australian selling company. Whatever may be the relationship be- 
tween the several companies concerned, they are, for the purposes of 
income tax as well as for other purposes, separate and distinct entities 
—Odhams Press Lid. v. Cook (1940), 23 T.C. 233. Thus any con- 
sideration given for work done in the business of the Australian 
manufacturing company by the representatives of the American 
manufacturing company cannot be an outgoing in the business of the 
American company. This is illustrated in North Australian Pastoral 
Co. Ltd. v. F.C. of T. (1946), 71 C.L.R. 623; 3 A.I.T.R. 314, in por- 
tion of the judgment of Dixon, J., at (C.L.R.) p. 635, where His 
Honour states: ‘In addition, the directors (of the principal com- 
pany), it is said, concerned themselves in the profitable conduct of 
the business of the companies paying the dividends, which were sub- 
sidiary companies, that is to say, Marion Downs Pty. Ltd. and Mon- 
kira Pastoral Co. Ltd. This last suggestion seems beside the point. 
For the companies paying the dividends are independent entities 
taxable as such and no deduction would be allowed in the appellant’s 
assessment for expenses incurred by the appellant for the purpose 
of the earning of profits for those companies.’ Turning now to the 
adequacy of the deduction allowed by the Commissioner, the evidence 
is that little more was involved than the collection of the dividend 
from the Australian manufacturing company and its payment to the 
American manufacturing company. In these circumstances I am of 
the opinion that the allowance made by the Commissioner is adequate. 
For the above reasons the taxpayer’s objection should be disallowed.”’ 
Per Mr. A. C. Leslie. 
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